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shall be deemed completed on the date 
on which the complaint is served by 
confirmed facsimile or, if service is 
made by express overnight courier, on 
the date such complaint is actually re-
ceived by the defendant. When the 
complaint involves more than one de-
fendant, service of the complaint shall 
be deemed completed on the date on 
which all defendants have been served. 
An original and ten copies of the com-
plaint should be filed with the Board 
together with an acknowledgment of 
service by the persons served or proof 
of service in the form of a statement of 
the date and manner of service, of the 
names of the persons served, and of the 
addresses to which the papers were 
mailed or at which they were delivered, 
certified by the person who made serv-
ice. If complainant cannot serve the 
complaint, an original of each com-
plaint accompanied by a sufficient 
number of copies to enable the Board 
to serve one upon each defendant and 
to retain 10 copies in addition to the 
original should be filed with the Board. 

[61 FR 52711, Oct. 8, 1996, as amended at 61 FR 
58491, Nov. 15, 1996]

§1111.4 Answers and cross complaints. 
(a) Generally. An answer shall be filed 

within the time provided in paragraph 
(b) of this section. An answer should be 
responsive to the complaint and should 
fully advise the Board and the parties 
of the nature of the defense. In answer-
ing a complaint challenging the rea-
sonableness of a rail rate, the defend-
ant should indicate whether it will con-
tend that the Board is deprived of ju-
risdiction to hear the complaint be-
cause the revenue-variable cost per-
centage generated by the traffic is less 
than 180 percent, or the traffic is sub-
ject to effective product or geographic 
competition. 

(b) Time for filing; copies; service. An 
answer must be filed within 20 days 
after the service of the complaint or 
within such additional time as the 
Board may provide. The original and 10 
copies of an answer must be filed with 
the Board. The defendant must serve 
copies of the answer upon the com-
plainant and any other defendants. 

(c) Cross complaints. A cross com-
plaint alleging violations by other par-
ties to the proceeding or seeking relief 

against them may be filed with the an-
swer. An answer to a cross complaint 
shall be filed within 20 days after the 
service date of the cross complaint. 
The party shall serve copies of an an-
swer to a cross complaint upon the 
other parties. 

(d) Failure to answer complaint. Aver-
ments in a complaint are admitted 
when not denied in an answer to the 
complaint.

§1111.5 Motions to dismiss or to make 
more definite. 

An answer to a complaint or cross 
complaint may be accompanied by a 
motion to dismiss the complaint or 
cross complaint or a motion to make 
the complaint or cross complaint more 
definite. A motion to dismiss can be 
filed at anytime during a proceeding. A 
complainant or cross complainant 
may, within 10 days after an answer is 
filed, file a motion to make the answer 
more definite. Any motion to make 
more definite must specify the defects 
in the particular pleading and must de-
scribe fully the additional information 
or details thought to be necessary.

§1111.6 Satisfaction of complaint. 
If a defendant satisfies a formal com-

plaint, either before or after answering, 
a statement to that effect signed by 
the complainant must be filed (original 
only need be filed), setting forth when 
and how the complaint has been satis-
fied. This action should be taken as ex-
peditiously as possible.

§1111.7 Investigations on the Board’s 
own motion. 

(a) Service of decision. A decision in-
stituting an investigation on the 
Board’s own motion will be served by 
the Board upon respondents. 

(b) Default. If within the time period 
stated in the decision instituting an in-
vestigation, a respondent fails to com-
ply with any requirement specified in 
the decision, the respondent will be 
deemed in default and to have waived 
any further proceedings, and the inves-
tigation may be decided forthwith.

§1111.8 Procedural schedule in stand-
alone cost cases. 

(a) Procedural schedule. Absent a spe-
cific order by the Board, the following 
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general procedural schedule will apply 
in stand-alone cost cases:

Day 0—Complaint filed, discovery period be-
gins. 

Day 7 or before—Conference of the parties 
convened pursuant to §1111.10(b). 

Day 20—Defendant’s answer to complaint 
due. 

Day 75—Discovery completed. 
Day 120—Complainant files opening evidence 

on absence of intermodal and intramodal 
competition, variable cost, and stand-alone 
cost issues. Defendant files opening evi-
dence on existence of product and geo-
graphic competition, and revenue-variable 
cost percentage generated by complain-
ant’s traffic. 

Day 180—Complainant and defendant file 
reply evidence to opponent’s opening evi-
dence. 

Day 210—Complainant and defendant file re-
buttal evidence to opponent’s reply evi-
dence.
(b) Conferences with parties. (1) The 

Board will convene a technical con-
ference of the parties with Board staff 
prior to the filing of any evidence in a 
stand-alone cost rate case, for the pur-
pose of reaching agreement on the op-
erating characteristics that are used in 
the variable cost calculations for the 
movements at issue. The parties should 
jointly propose a schedule for this 
technical conference. 

(2) In addition, the Board may con-
vene a conference of the parties with 
Board staff, after discovery requests 
are served but before any motions to 
compel may be filed, to discuss dis-
covery matters in stand-alone cost rate 
cases. The parties should jointly pro-
pose a schedule for this discovery con-
ference. 

[61 FR 52711, Oct. 8, 1996; 61 FR 53996, Oct. 16, 
1996, as amended at 63 FR 2639, Jan. 16, 1998; 
68 FR 17313, Apr. 9, 2003]

§1111.9 Procedural schedule to deter-
mine whether to use simplified pro-
cedures. 

Absent a specific order by the Board, 
the following procedural schedule will 
apply in determining whether to grant 
a request under §1111.1(a) to use the 
simplified procedures (with the remain-
der of the procedural schedule to be de-
termined on a case-by-case basis):

Day 0—Complaint filed, discovery period be-
gins. 

Day 20—Defendant’s answer to complaint 
and opposition to use of simplified proce-
dures due. 

Day 30—Complainant’s response to use of 
simplified procedures due. 

Day 50—Board’s determination of whether 
simplified procedures should be used.

[63 FR 2639, Jan. 16, 1998]

§1111.10 Meeting to discuss proce-
dural matters. 

(a) Generally. In all complaint pro-
ceedings, other than those challenging 
the reasonableness of a rail rate based 
on stand-alone cost, the parties shall 
meet, or discuss by telephone, dis-
covery and procedural matters within 
12 days after an answer to a complaint 
is filed. Within 19 days after an answer 
to a complaint is filed, the parties, ei-
ther jointly or separately, shall file a 
report with the Board setting forth a 
proposed procedural schedule to govern 
future activities and deadlines in the 
case. 

(b) Stand-alone cost complaints. In 
complaints challenging the reasonable-
ness of a rail rate based on stand-alone 
cost, the parties shall meet, or discuss 
by telephone, discovery and procedural 
matters within 7 days after a com-
plaint is filed. The parties should in-
form the Board as soon as possible 
thereafter whether there are unre-
solved disputes that require Board 
intervention and, if so, the nature of 
such disputes. 

[61 FR 52711, Oct. 8, 1996. Redesignated and 
amended at 63 FR 2639, Jan. 16, 1998]

PART 1112—MODIFIED 
PROCEDURES

Sec.
1112.1 When modified procedure is used. 
1112.2 Decisions directing modified proce-

dure. 
1112.3 Default for failure to comply with 

schedule; effect of default. 
1112.4 Petitions to intervene. 
1112.5 Joint pleadings. 
1112.6 Verified statements; contents. 
1112.7 Records in other Board proceedings. 
1112.8 Verification. 
1112.9 Sample verification for statement of 

fact under modified procedure. 
1112.10 Requests for oral hearings and cross 

examination. 
1112.11 Authority of officers.

AUTHORITY: 5 U.S.C. 559; 49 U.S.C. 721.
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